IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

KENNETH HAVKER

V. : CIVIL NO.: 01-JFM 2004
JO ANNE B. BARNHART,
Conmi ssi oner of

Soci al Security

VEMORANDUM AND ORDER

Pending before nme is the Commssioner’s notion for
reconsideration pertaining to an Order that | issued remanding this

case back to the Comm ssioner for further proceedings. (Paper No.

23). M. Hawker’s counsel has not filed an opposition
Regardl ess, | have determned that ny initial rulingis correct and
wi || st and. Accordi ngly, the Conmm ssioner’s nmotion for

reconsi deration is denied.

M. Hawker filed for disability insurance benefits in 1996.
Hs claim was denied three years later in a decision by an
adm nistrative law judge in 1999. A year and half later, in 2001,
t he Appeals Council “denied review,” thereby making M. Hawker’s
claimripe for judicial review Between the tinme of the ALJ's 1999
deci sion and the Appeals Council’s 2001 decision, however, M.
Hawker submitted additional nedical records to the Conm ssioner.
It is not disputed that these records were only before the Appeal s
Counci | —not the ALJ, and thus, of course, the ALJ' s decision does

not reflect any consideration of them



The records submtted consist mainly of hospital and doctor
records docunenting adm ssions, testing, and exam nati ons occurring
both before and after the ALJ made his decision. Pursuant to the
Comm ssioner’s own regulations, records created after the ALJ s
decision typically need not be considered by the Appeals Council.
See 20 C.F.R 404.970(b) ( “[i]f new and nmaterial evidence is
submtted, the Appeals Council shall consider the additional
evidence only where it relates to the period on or before the date
of the admnistrative law judge' s hearing decision”) (enphasis
added) . But rather than not consider the records at all, the
Appeal s Council expressly stated that it did “consider” these
addi tional records. As a result, the Appeals Council concluded
that the “additional evidence provide[d] [no] basis for changing
the Adm nistrative Law Judge’s decision.” Tr. 5. This concl usion,
however, was not acconpanied by any statenent regarding how the
addi tional evidence was eval uated by the Appeals Council and the
wei ght given to these records.! Subsequently, M. Hawker sought

judicial review, and I concluded that the Appeals Council commtted

! Inrejecting M. Hawker’s request for review, the Appeals
Council stated, in pertinent part, that “[t] he Appeal s Counci
has al so considered . . . the additional evidence identified on
the attached Order of the Appeals Council, but concluded that
t he additional evidence provides [no] basis for changing the

Adm ni strative Law Judge’s decision.” Tr. 5. The “attached
Order of the Appeals Council” lists ten exhibits that the Appeal s
Council received and “nmade a part of the record.” Tr. 7. (The

evi dence submtted consisted primarily of doctors’ notes from
Heal th South Medical Center, Dr. Kathleen Stern, Dr.
Yal amanchi | i, and Frederick Menorial Hospital.)
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error by not providing any explanation as to howit eval uated these
records thereby preventing this Court from determ ning whether
substanti al evidence supported the Conm ssioner’s decision. As a
result, I remanded M. Hawker’s case with the instruction that the
Comm ssioner articulate her assessnment of the additional evidence
so that, should judicial review be sought again, this Court
properly coul d engage i n substanti al evidence revi ew as nmandat ed by
42 U.S.C. § 405(g).

The Conm ssioner now asserts that | m sapplied the principles
of the en banc decision of WIlkins v. Secretary, Dept. of Health
and Human Resources, 953 F.2d 93 (4'" CGr. 1991).2 | disagree.
I ndeed, as indicated in ny earlier decision, | concluded that
W1l kins precisely did not address the issue here: whether the
Appeal s Council, which ostensibly “considers” additional evidence
submtted by a claimant after a hearing, nust provide sone
expl anation regarding its eval uation of and weight giventoit. As
di scussed infra, ny decision, like those of other courts in this
circuit addressing this issue, squarely fits within the hol dings
articulated in WIkins. See, e.g., Harnon v. Apfel, 103 F. Supp. 2d
869 (D.S.C. 2000); Riley v. Apfel, 88 F. Supp. 2d 572 (WD. Va.

2000); Al exander v. Apfel, 14 F. Supp. 2d 839 (WD. Va. 1998).

2 This WIkins decision reversed a three judge panel of the
Fourth Grcuit that had affirnmed the decision of the district
court uphol ding the Conm ssioner’s decision to deny benefits.

See Wlkins v. Secretary, 925 F.2d 769 (4'" Cir. 1991).
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In WIkins, the claimant submtted a |letter froma physician
detailing his care of and his opinion regarding M. W]IKkins’
abilities to the Appeals Council. This letter was not viewed by
the ALJ, but the Appeals Council acknow edged that it had received
and consi dered the evidence in denying the claimnt’s request for
review. 953 F.2d at 96.

The Fourth Crcuit initially determ ned whether the Appeals
Counci | acted appropriately pursuant to 20 C. F. R 8§ 404. 970, 3 whi ch
sets forth the circunstances by which the Appeals Council wll
review a case. As stated earlier, 8 404.970 specifically provides
in subsection (b) that “if new and materi al evidence is submtted,

the Appeals Council shall consider the additional evidence only

320 CF.R 8 404.970 specifically states:

Cases the Appeals Council wll review

(a) The Appeals Council will review a case if--

(1) There appears to be an abuse of discretion by the

adm ni strative | aw judge;

(2) There is an error of |aw

(3) The action, findings or conclusions of the admnistrative
| aw judge are not supported b substantial evidence; or

(4) There is a broad policy or procedural issue that may
affect the general public interest.

(b) I'f new and material evidence is submtted, the Appeals
Council shall consider the additional evidence only where it
relates to the period on or before the date of the

adm nistrative | aw judge hearing decision. The Appeals
Council shall evaluate the entire record including the new
and material evidence submtted if it relates to the period
on or before the date of the adm nistrative |aw judge
hearing decision. It will then reviewthe case if it finds
that the adm nistrative |law judge s action, findings, or
conclusion is contrary to the weight of the evidence
currently of record.



where it relates to the period on or before the date of the
admnistrative |law judge hearing decision.” Thus, the Fourth
Circuit stated that the Appeals Council initially nust make a
determ nation that the evidence provided is new and material and
does “relate to the period on or before the date of the ALJ s
hearing.”* 953 F.2d at 96. This determ nation, however, does not
end the Appeals Council’s review process. Section 404.970(b)
further requires the “Appeals Council [to] evaluate the entire
record including the new and material evidence submtted” (if the
new evi dence submtted nmeets the threshol d standard) and determ ne
whet her the Appeals Council will then “review the case.” 1d.
Based on the plain wording of this regulation, the Fourth
Circuit determ ned that the subm tted post-ALJ hearing evi dence was
“new, material, and related to the period on or before the date of
the ALJ’ s decision.” Id. The Fourth Crcuit next held that, because
t he evidence was now part of the entire adm nistrative record by
virtue of its consideration by the Appeals Council, the Court woul d
consi der the additional evidence in determ ni ng whet her substanti al

evi dence supported the Comm ssioner’s decision-although such

4 1In this case, the Conmm ssioner does not challenge the
Appeal s Council’s decision to “consider” the evidence submtted
on M. Hawker’s behal f. For exanple, the Conm ssioner could have
argued that the evidence was not material, not new, or did not
relate to the period on or before the ALJ' s deci sion. Si nce,

t he Comm ssioner did not make any of these argunents, | did not
need to decide whether it was appropriate for the Appeals Counci
to “consider” the evidence in the first place.
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evi dence was never seen by the ALJ. 1d.°®

Unli ke this case, where M. Hawker subm tted numerous records
that were “considered” by the Appeals Council, the submtted
evidence in the WIkins case consisted of a one page letter froma
Dr. Liu indicating that he had treated Ms. WIlkins prior to her
claim for disability, explaining her synptons, and stating his
opi nion that she was di sabl ed as of Decenber 31, 1986. The Fourth

Circuit, relying on this Crcuit’'s “treating physician” rule,?®

> The court specifically held that “[t] he Appeal s Counci
specifically incorporated Dr. Liu s letter of June 16, 1988, into
the adm nistrative record. Thus, we nust review the record as a
whol e, including the new evidence, in order to determ ne whet her
substantial evidence supports the Secretary’s findings.” 953 F.2d
at 96. This approach has not been followed by other circuits.
See, e.g., Eads v. Secretary of Health & Human Servs., 983 F. 2d
815, 817-18 (7' Cr. 1993); Watt v. Secretary, 953 F.2d 93, 96
(8" Cir. 1991) (en banc). Judge Posner, witing for the Seventh
Circuit in Eads, said that new evidence submtted to the Appeals
Council should not be considered by the court when the Appeal s
Council denies review. He further remarked that

[i]t mght seem. . . that the district judge. . .would be
free to consider the new evidence that was before the
Appeal s Council in deciding whether the decision denying

benefits was supported by the record as a whol e. And of
course this is right when the Council has accepted the case
for review and nade a decision on the nerits. . . .It is

wrong when the Council has refused to review the case. For

the decision reviewed in the courts is the decision of the

adm nistrative |law judge. The correctness of that decision
depends on the evidence that was before him

Eads, 983 F.2d at 817.

6 See, e.g., Coffman v. Bowen, 829 F.2d 514, 517 (4'" Cr.
1987) (the opinion of a claimant’s treating physician nmust “be
gi ven great weight and nay be disregarded only if there is
per suasi ve contrary evidence”); Mtchell v. Schweiker, 699 F.2d
185, 187 (4'" Cir. 1983) but see Wnford v. Chater, 917 F. Supp.
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concl uded that, when considering this letter with the rest of the
evi dence, substantial evidence did not support the ALJ' s deci sion
to deny benefits.

O significance with respect to M. Hawker’s case, the Fourth
Crcuit’s decision to incorporate the letter into the
admnistrative record did not lead to an outright award of
benefits. Instead, the Fourth Crcuit remanded t he case and st at ed:

An ALJ may not reject a treating physician’ s opinion, based on
nmedi cal expertise, concerning the extent of past inpairnment in
the absence of persuasive contradictory evidence. The
Secretary failed to offer expert or nedical evidence that can
be viewed as contradicting Dr. Liu' s opinion that WIkins was
di sabled prior to Decenber 31, 1986. Because the record
cont ai ned this uncontradicted evidence fromW I kins’ treating
physi ci an, we conclude that the ALJ's finding that WIKkins’
disability did not begin until Mrch 28, 1987,7 is not
supported by substanti al evi dence. Accordingly, we reverse t he
Secretary’s denial of DI B and remand for further proceedings.
Id. at 96.

In effect, this holding requires exactly what | ordered in M.

Hawker’s case—an explanation from the Conmm ssioner as to why

specific evidence was rejected. In WIkins, the Appeal s Council had

398 (E.D. Vva. 1996) (stating that 20 C.F. R § 404.1527, although
substantially simlar to circuit’s treating physician rule,
superseded the rule).

" In Ms. WIkins' case, she was applying for DIB and the
ALJ concl uded that she becane disabled after the expiration of
her insured status.



an opinion froma doctor stating that Ms. WIkins was disabl ed.
The Appeals Council admtted that it had considered this opinion
but proffered no reasons for why it rejected it. The Fourth
Crcuit, in turn, said the doctor’s letter was part of the entire
record before the court and therefore, if it is to be considered
and rejected, then an explanation is necessary for that rejection.

In WIkins, the Court, rather than play the role of fact-
finder, required the Conm ssioner to explain why a one page letter
froma treating physician was not credi bl e evidence of disability.
Here, in M. Hawker’'s case, this Court has before it a series of
medi cal records that have been submtted and “considered” by the
Appeal s Council, but no explanation as to how the records were
eval uated and weighed. For this Court to engage, as the
Commi ssioner says it nmust, in an exam nati on of each of the records
and then to determ ne whether they are credible and entitled to any
wei ght woul d be to engage in the very task that this Court cannot
do: fact-finding. See, e.g., DeLoatche v. Heckler, 715 F.2d 148,
150 (4" Gir. 1983) (“Judicial review of an adm nistrative deci sion
i's inpossible without an adequate expl anation of that decision by

the administrator.”); Stawls v. Califano, 596 F.2d 1209, 1213 (4'"

Cir. 1979)(the Comm ssioner has a duty to explicitly indicate the

rel evant weight given to all evidence); Jordan v. Califano, 582

F.2d 1333, 1335 (4'" Cir. 1978) (“A bald concl usion, unsupported by

reasoning or evidence, is generally of no use to a reviewng



court.”); Arnold v. Secretary of H E. W, 567 F.2d 258, 259 (4"

Cr. 1977)(“Unl ess the [ Comm ssioner] has anal yzed all evi dence and
has sufficiently explained the weight he has given to obviously
probative exhibits, to say that his decision is supported by
subst anti al evi dence approaches an abdication of the court’s duty
to scrutinize the record as a whole to determ ne whether the
concl usi ons reached are rational.”).

Despite the fact that nunmerous cases fromthis Crcuit have
addressed factual situations simlar to M. Hawker’s, the
Comm ssioner in her notion for reconsideration does not refer, |et
al one di scuss, any of these cases, which is troubling because these
cases further denonstrate why the pending notion is without nerit.
Al t hough these cases extensively were discussed in ny previous
opinion in this case, the | anguage in Harnon, 103 F. Supp. 2d 869,
IS particularly apt W th respect to this notion for
reconsi derati on:

In deciding this case, the court nust attenpt to steer its

analytical ship between the twin perils of Scylla and

Char ybdi s. The court is caught between trying to provide

meani ngful judicial review of evidence not considered by the

fact finder, while avoiding actually perform ng the task of
wei ghi ng and solving conflicts in the evidence, which is, of
course, the function of the ALJ. Specifically, in this
noder n-day version of the classic Geek fairy tale, Scylla
represents any violation of the Fourth Crcuit’s rule that
when evi dence not considered by the ALJ is submtted to the

Appeals Council and is incorporated into the record, the

reviewing court nmust also consider this evidence in

determ ni ng whet her the Comm ssioner’s decision is supported

by substantial evidence. By attenpting to adhere to such a

rul e when the Appeals Council fails to articul ate the reasons
why the new, additional evidence does not suffice as a basis



for changing the ALJ's decision, this court 1is drawn
perilously close to Charybdis, which represents any viol ation
of the Fourth Circuit’'s rule that the Comm ssioner nust
indicate explicitly the weight of all relevant evidence
because it is not within the providence of a review ng court
to determ ne the wei ght of the evidence.
ld. at 871-872. In steering the course before it, the court
concluded that it was “not a soothsayer and [could not] base its
conclusion on surmse and conjecture as to the reasons the
Comm ssi oner di sregarded the new, additional evidence presented to
it.” 1d. at 873. Accordingly, it found that it could not discharge
its statutory function unless the Appeals Council specified its
reasoning for rejecting or assigning weight to this additiona
evi dence.

Mor eover, in an unpublished 2001 decision,® the Fourth Circuit
in a per curiamopinion addressed the exact issue confronted here
and reached the same conclusion: if the Appeals Council says it
consi dered evidence, it nust give the review ng court sone way of
adduci ng the wei ght the Appeals Council gave to such evidence. 1In
Thomas v. Commir of Soc. Security, 2001 W. 1602103 (4" Cir. 2001),
Ms. Thomas provi ded the Appeals Council with two reports conpl eted

by a treating physician after her hearing wwth the admnistrative

law judge. In addition, Ms. Thomas’ |awyer provided the Appeals

8 US C. of App. 4" CGr. Local Rule 36(b) provides that
citation to unpublished decisions is disfavored. Al t hough
recogni ze that this case may not constitute precedential val ue,
concl ude, nevertheless, that its analysis is relevant to this
i ssue before this court.
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Council with an additional five pages of nedical records on Thomas
that were described as “nedical reports and lab work.” 1d. Over
a year later, the Appeals Council denied Ms. Thomas’ request for
review. As explained by the Fourth Circuit:

Al though the Appeals Council denied Thomas’'s request for

review, it received and filed the new evidence, i.e., Dr.
Lake’s Disability Reports and the Anson Medi cal Records, into
Thomas’s administrative record. The Appeals Counci

expl ai ned, however, that it had “considered the contentions

rai sed in your representative’s [appeal] letter dated, August

5, 1998, as well as the additional evidence also identified on

the attached Order of the Appeals Council, but concl uded t hat

nei t her the contentions nor the additional evidence provide[d]

a basis for changing the Adm nistrative Law Judge’ s deci si on.
Id. at * 2. Because the Appeals Council specifically incorporated
the additional evidence offered post-ALJ hearing, the court stated
that it was “obliged to reviewthe record as a whol e, including the
evi dence added to the adm nistrative record by the Appeal s Counci
subsequent to the ALJ's decision, in determning whether
substanti al evidence supports the ALJ’s finding.” Id. at * 3. This
statenent, of course, is based on the holding of WIKkins.

The court, however, went further and determ ned that the | ack
of discussion fromthe Appeals Council concerning the additional
evi dence was troubl esone. Specifically, the court noted that there
was an apparent m sunderstandi ng about whether Dr. Lake was a
treating physician and whether the Appeals Council knew that he
was. Enphasizing the duty of explanation owed by the Comm ssi oner

in determning a claimfor benefits, the court concl uded:

[We are unable to discern whether the Appeals Council, Ilike
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the Magi strate Judge, failed to correctly understand that Dr.
Lake was Thomas’s treating physician. Indeed, its statenent
di scounting the “additional evidence” gives no indication
whet her it understood Dr. Lake to be a treating physician.

* * *

Because of the ambiguity in the record, and in light of the
treating physician rule, we believe the district court should
remand this case to the Comm ssioner for further devel opnent
of the record.
ld. at * 3- 4.°
Requiring the Appeals Council to explain its handling of
evidence is neither a novel concept nor a burdensone obligation.
| ndeed, there is no shortage of reported cases in which the Appeal s
Council provided reasoning as to why newy submtted evidence was
rejected. See, e.g., MIlls v. Apfel, 244 F.3d 1, 3 (1t Cr. 2001)
(Appeal s Council denied review but admnistrative appeals judge

sent separate letter discussing why additional evidence was

“consistent” with other evidence before the ALJ); R ley v. Shal al a,
18 F.3d 619, 622 (8" Cir. 1994) (“The Appeals Council's decision

sumari zes the content of each report and gives the reasons why

® This case’s hol ding should be conpared with another
unpubl i shed Fourth Circuit case, Hollar v. Conm ssioner of Soc.
Sec., 1999 W. 753999 (4'" Gir. Sept. 23, 1999), which
perfunctorily dism sses the argunent that an Appeal s Council nust
articulate its own assessnent of the additional evidence. But in
Jordan, 582 F.2d at 1335, a published decision, the Fourth
Circuit concluded in a black lung benefits case where a cl ai mant
subnmitted evidence post-hearing to the Appeals Council that “[w]e
t hi nk the opinion of the Appeals Council, stating as it did only
that the additional evidence had been considered, was plainly
deficient.” See also Arnold v. Secretary of Health, Education &
Vel fare, 567 F.2d 258, 259 (4" Gr. 1977).
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those reports did not affect the Appeals Council's concl usion that
the admnistrative |law judge's decision was in accord with the
wei ght of the evidence currently in the record (including the newy
submtted reports). The Appeals Council thus explained why it was
denying review.”); Troy ex rel. Daniels v. Apfel, 2002 W. 31247075
(D. Colo. Sept. 30, 2002) (“In explaining its reasons for denying
M. Daniels' request for review of the ALJ's decision, the Appeal s
Council discussed with great specificity other new evidence
concerning the deterioration of M. Daniels' health after the ALJ
i ssued his Decenber 29, 1997 decision.”); Davis v. Sec. O HHS,
1995 W. 351093 (M D. Pa. 1995) (“By letter dated June 17, 1993, the
Appeal s Council denied the request for review, explaining that the
additional records essentially duplicate evidence previously
provided.”); Burlingane v. Shalala, 1994 W 675680 (S.D. Tex.
1994) (“In a June 10, 1993 letter, the Appeals Council denied
review, explained its reasons, and advised Plaintiff that she had
sixty days to file a civil action.”).

Moreover, the duty of explanation is prescribed in the
Comm ssioner’s own manual providing procedural guidance for
processing and adjudicating clains. The “Hearings, Appeals and
Litigation Law Manual” (“Hallex”) is a policy manual used by the

O fice of Hearings and Appeals staff. It “defines procedures for

0 The entire HALLEX manual is available on the Soci al
Security Adm nistration’s website at ww. ssa. gov.
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carrying out policy and provides guidance for processing and
adj udicating clainms” at the Appeals Council. HALLEX, Chapt. [I-1-
001. Specifically, HALLEX states that
[w] hen evidence is new and material but does not provide a
basis for granting review, the analyst nust provide |anguage
for the denial notice assessing the “weight of the evidence”
(20 C.F.R 404.970 and 416.970) and explain why the evidence
does not justify granting the request for review
ld. at |-3-20B
Thi s requi renent, however, appears to have been abandoned per
a “menorandunt issued in January 1995 that said that, due to an
i ncreased case | oad, the requi renent of expl anation was tenporarily

suspended. The nmenorandum further stated that the tenporary

suspensi on wi | | be assessed over the next sixty days.' The Seventh

1 The July 20, 1995, nenorandum states in pertinent part:

As we have expected, the many initiatives to increase
productivity in hearing offices are succeeding to the point
that the Docket and Files Branch is currently receiving all-
time record nunbers of files to be held in anticipation of a
request for review The nunber of requests for review

awai ting action by the Appeals Council is rapidly increasing
and we can expect receipts to outpace dispositions for sone
time to cone. Although we do not have sufficient resources
to reverse this trend, because of STPD details and ot her
factors, we have decided that revising sone procedures can

i ncrease our productivity w thout dimnishing the quality of
our work products.

Effective immedi ately, we are tenporarily suspending the
requi renent for a detailed discussion of additional evidence
and for specific responses to contentions in denial notices.
Pl ease note that this change does not in any way |essen the
anal yst's responsibility to consider the evidence and
contentions and to nake an appropriate reconmendation to the
Adm ni strative Appeal s Judge. It does nean that any required
anal ysis can be included in the less formal setting of the
recommendation, saving the tine it would take to conpose,
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Crcuit remarked about this in 2000 when addressing whether the
Appeal s Council made an error of |aw by not explaining the weight
it gave to evidence submtted after an ALJ hearing:

According to the Comm ssioner’s brief, a backlog in cases
pronpted the Soci al Security Adm nistrationin 1995 to suspend
its policy of providing detail ed expl anati ons when denying a
request for review based on new and naterial evidence. The
Comm ssioner’s brief provides very little detail regarding the
1995 nmenorandum and t he nmenoranduni s conti nui ng significance
is unclear. On the one hand, the nenorandum states that the
policy of witing detail ed di scussi ons of additional evidence
is “tenporarily” suspended, and that the Conm ssioner “w || be
assessing the effectiveness of this change over the next sixty
days.” But both parties suggest that the policy is stil

effective up to the present. . . . The court |acks sufficient

edit and perhaps revise nore formal | anguage in the notice
itself. The evidence and briefs, etc. nust still be

i dentified and/ or acknow edged and we have devel oped the
attached paragraphs, which are avail able as macros, for that
pur pose. There is no change in the processing of conplaints
of bias and unfair hearing which nmust still be acknow edged
and responded to in the Appeals Council's action docunents,
i ncl udi ng deni al notices.

W w |l be assessing the effectiveness of this change over
t he next 60 days, both in ternms of its inpact on
productivity and in terns of feedback fromall parties to
t he process including NOSSCR and OGC. In the neantine, we
will be inplenenting sone additional changes which wll
al l ow anal ysts to concentrate on the request for review
wor k| oad.

| -3-5-90. Exhibit —Menorandum dated July 20, 1995, Subject: The
Request for Review Wrkload, fromthe Executive Director, Ofice
of Appell ate Operations
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information to determ ne whet her the HALLEX provision or the

menor andum was gui ding the conmi ssioner’s policy at the tine

of the Appeals Council’s deci sion.
Cronmer v. Apfel, 2002 W. 1544778 * 3(7'" Cir. 2002).

Li kewi se, this Court |acks information about whether the
HALLEX manual s provi sion requiring explanationis ineffect or the
whether it is still “tenporarily” suspended. The Conm ssi oner’ s web
site, www ssa.gov, provides both the HALLEX nmanual and the 1995
menor andum At the top of both of these docunents on the web site,
there is an indication that the manual and the 1995 nmenorandum wer e
revised on July 31, 2001, but it is inpossible to tell what exactly
was revi sed and whet her the “tenporary” suspensi on--now seven years
old--is still in effect.

Nevert hel ess, the HALLEX nmanual provides further support that
t he Appeal s Council should, and can, provide explanation for its
handl i ng of additional evidence it deens to consider. Even if the
t enporary suspensi on nmenorandumis still in effect, it, as well as
the HALLEX manual, are not binding on this court. See New on v.
Apfel, 209 F.3d 448, 459-60 (5'™ CGr. 2000) (holding that HALLEX
does not carry the force of |aw but requiring agency to followits
procedures); Moore v. Apfel, 216 F.3d 864, 868 (9'" Cir. 2000)
(HALLEX is an internal guidance tool and has no legal force and
effect).

Thus, if the Appeals Council ostensibly considers evidence

submtted post-ALJ hearing and that evidence is part of the
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adm ni strative record, per the precedent of Wl kins, then a duty of
explanation is necessary in order for this Court to engage in
judicial review ?'?

For the reasons stated above, the Comm ssioner has failed to
denonstrate that any of the circunstances warranting the granting
of a notion for consideration, Potter v. Potter, 199 F. R D. 550 (D.
Md. 2001), exist.®® Accordingly, it is this __ day of Decenber

2002 ORDERED t hat Defendant’s notion for reconsideration is denied.

Paul W Gimm
United States Magi strate Judge

12 The Conmi ssioner raises the concern that ny decision will
encourage attorneys to withhold evidence and then submt post-
hearing to the Appeals Council and hope for a remand if the
Appeal s Council fails to articulate the weight it gave to such
records. This concern is specul ative, unsupported by an
evidence. Even if valid, however, this concern is hardly a
result of mnmy opinion. Indeed, the decision in WIKkins creates the
sanme potential pratfall. As Judge Chapman noted in his dissent
in Wlkins, the “majority is encouraging attorneys to hold back
evi dence and then seek remand for consideration of evidence that
was available at the time of the ALJ hearing.” WIKkins, 953 F. 2d
at 97.

13 A notion for reconsideration is appropriate to correct
mani fest errors of law or fact, to present newy discovered
evi dence, or where there has been an intervening change in
controlling law. Potter, 199 F.R D. at 552 n. 1.
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